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BOUDI N, Chief Judge. This set of appeals grows out of
an indictnment alleging that the appellants, along with 76
ot hers, were part of a sprawl i ng drug snuggling and di stribution
network in southwest Puerto Rico between 1994 and 1997. The
t wo- count i ndi ct ment charged Angel a Ayal a- Marti nez ("Ayal a") and
Manuel Perez-Colon ("Perez") with conspiracy to possess and
distribute rmulti-kilogram anounts of cocaine, heroin, and
marijuana in violation of 21 U S.C. 88 841(a)(1l) and 846 (1994)
and conspiracy to engage in illegal financial transactions
involving the drug proceeds in violation of 18 U S.C. 88
1956(a) (1) and 1957 (1994). Perez's noney | aundering charge
under 18 U.S.C. 8§ 1957, but not § 1956(a)(1), was | ater dropped.
Appel | ant Marcos Martinez-Medina ("Martinez") was charged only
with participating in the drug conspiracy.

The three appellants were tried along with four other
co-defendants: Manuel Garcia-Torres ("Manuel"), his brother
Andres Garcia-Torres ("Andres"), Walter Batiz, and Deri Ventura.
The evi dence presented during the forty-day trial was extensive,!?

and featured the testinmony of several indicted co-conspirators

The evi dence presented at trial was far nore extensive and
therefore differed in some respects fromthe evidence presented
in the <case against Jainme Garcia-Torres, who was tried
separately for related offenses. See United States v. Garcia-
Torres, F.3d __ (1st Cir. 2002).
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who agreed to cooperate with the governnent in exchange for
| eni ency.

In brief, it showed that in 1995, Ayala obtained a
contact with a Colonbian dealer, Jorge Alicea-Serrano (al/k/a
"Jockey"), to inport large quantities of cocaine into Puerto
Ri co. The drugs were delivered by air and by sea, and Ayal a
hired others--including Andres Garcia, Perez, Batiz, and
Ventura--to retrieve themfor her.

By virtue of her connection to Jockey, Ayala rose from
a small-time drug dealer to a mmjor supplier to various drug
di stribution points at housing projects in the city of Ponce.
Among them were drug points at Los Lirios Del Sur and Santiago
| gl esi as, owned by Perez; La Atocha and Ti bes, owned by Edw n
Mel endez Negron (a/k/a "Danny Gongol on"); and La Cantera, owned
by the Garcias' older brother Tomy Garcia-Torres until his
death i n August 1995, when it was inherited by Manuel Garcia and
Ventura. Batiz worked for Garcia and Ventura cutting drugs at
La Cantera.

Di sputes at these drug points |led to several violent
killings, which were not charged as crinmes but were inportant to
t he government's case both as conspiratorial acts and factors in
sentencing. According to the testinony of a cooperating wi tness

naned Dani el Sanchez-Ortiz, in or around 1996 Perez ordered the
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mur der of Sol Garcia, owner of a conpeting drug point at Los
Lirios del Sur that was threatening Perez's sales.

At La Cantera, an internecine feud erupted in 1994 when
Tommy Garcia fired "Cerardito", his brother-in-law and drug
runner, because he allegedly stole $35,000 to $40,000 in drug
proceeds. After being ostracized fromLa Cantera, Gerardito and
his brother Nelsito began associating with M chael Vazquez and
his father Eddie; the Vazquezes owned a jewelry store and had no
denonstrated connection to the drug trade but had weapons and
were willing to help Gerardito seek revenge agai nst the Garci as.
A war soon erupted between the Garcias and their allies--
i ncluding Ventura, Ayala, and Gongol on--and CGerardito and his
faction--which included Nelsito, the Vazquezes, and the
Vazquezes' jewelry store enployee, Jose Negron-Santiago (a/k/a
"Bej umen").

A series of violent incidents ensued between the two
factions. In 1995 Tommy Garcia and his trigger man, Abraham
Borgos Santiago, were killed in separate incidents, as was
"Gordo", a friend of Gerardito and Nel sito. Each side pinned
bl ame on the other. In 1996, Eddie Vazquez shot and wounded
Danny Gongol on. On numerous occasions throughout this period,
the Garcias tried to find and kill Gerardito, Nelsito, the

Vazquezes, and Bej unen.



On February 14, 1997, Bejunen and his wi fe Rosemarie
were shot and killed in their car. Gamal i el Gogl as-Val entin,
who worked part tine for the Garcias at La Cantera and al so
hel ped them store guns, testified that Andres, Manuel, and
Marcos Martinez drove into the auto shop where he was worKking
and cel ebrated openly that they had "finally" killed Bejunen.
As Andres described it, the three of them ambushed Bejunmen's
car; Martinez and Andres then opened the door and shot Bejunen
and his wife repeatedly at close range.

Four days |ater, Ayala, Manuel, Danny Gongol on, and
Ventura paid $20,000 to hire ki dnappers to pose as policeman and
"arrest"” M chael Vazquez. Al t hough the testinony of various
wi tnesses i s sonewhat unclear as to the precise chain of events,
it appears that the kidnappers handed M chael Vazquez over to
associates of the Garcia group--including Manuel and Andres
Garcia, Gongolon, Ventura, and Batiz--who drove away with him
and killed him They al so found and shot Eddi e Vazquez. Ayala
was descri bed as cel ebrati ng when she was told that the plan had
been successfully executed.

The appellants were convicted as charged. Ayala and
Perez were sentenced to life inprisonnent on the drug conspiracy

count and 20 years' inprisonnent on the noney | aundering count,



to be served concurrently; Martinez was sentenced to 405 nont hs'
i nprisonment. These appeal s ensued.

The appellants' various clainms can be grouped into
several categories: sufficiency of the evidence as to certain
counts, adm ssibility of specific evi dence, al | eged
prosecutorial m sconduct, inproper jury instructions, sentencing
rulings, and newtrial clainm based on new or withhel d evi dence.
We affirm the appellants' convictions and sentences in all
respects.

l. SUFFI CI ENCY OF THE EVI DENCE

Single versus nultiple conspiracies. All three

appel l ants argue that the evidence was insufficient to support
aspects of their convictions. The first sufficiency issue,
rai sed by Ayala and Perez, is the frequently raised but often
nm sunderstood claimthat a single conspiracy found by the jury
was in fact nultiple, independent conspiracies.? |f there was
such "variance" between the indictnment and the proof at trial,
it mght be grounds for reversal if it substantially prejudiced
t he defendants' rights by, for exanple, allowing the jury to

transfer evidence of one conspiracy agai nst defendants invol ved

2Because the defendants did not <challenge the jury
instructions as to conspiracy, we review the issue for
evidentiary sufficiency only. United States v. Mena-Robles, 4
F.3d 1026, 1033 (1st Cir. 1993), cert. denied, 511 U S. 1035
(1994).
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i n anot her. Kotteakos v. United States, 328 U S. 750, 774

(1946); United States v. denn, 828 F.2d 855, 858 (1st Cir.

1987); see generally 4 LaFave, Israel & King, Crimnal Procedure

§ 19.6 (2d ed. 1999).

Appel lants make two different so-called "variance"
argunments. The first focuses on the possibility that sone
peopl e charged in the indictment but not tried together with the
defendants mght not have been inplicated in the sane
conspiracy--in particular, other drug point owners whose

association with Ayala and the Garcias my have been nore

tangential. But the governnent need not show that every person
indicted was a nenber of the conspiracy. United States .
Townsend, 924 F.2d 1385, 1389 (7th Cir. 1991). At nost,

guestions may arise whether the introduction of evidence as to
t hese ot her individuals' actions was unfairly prejudicial to the

defendants. United States v. Mjica, 185 F.3d 780, 785-86 (7th

Cir. 1999). But the appellants make no sustai ned argument as to
unfair prejudice.

Appel l ants' main "variance" claimis that not all of
those tried together were engaged in the single charged
conspiracy. This is essentially a challenge to the sufficiency
of the evidence. Townsend, 924 F.2d at 1389. As in all

sufficiency claim, we take the evidence, including issues of
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credibility, in the light nost favorable to the government and
ask whether a rational jury could easily find guilt beyond a

reasonabl e doubt. United States v. Moran, 984 F.2d 1299, 1300

(st Cir. 1993).
The touchstone of conspiracy is an agreenent to do an

unl awful act, lannelli v. United States, 420 U.S. 770, 777

(1975), but each coconspirator need not know of or have contact
with all other menbers, nor nust they know all of the details of
the conspiracy or participate in every act in furtherance of it.3
The jury may infer an agreenent circunstantially by evidence of,

inter alia, a comopn purpose (such as a purpose to sell illicit

drugs), overlap of participants, and interdependence of various
el ements in the overall plan.?

Putting aside Martinez (who raises a separate claim
t hat we address bel ow), the evidence permtted the jury to find
that the appellants and their co-defendants were engaged in a

single drug conspiracy. The Garcias, Ventura, and Batiz all

SUnited States v. Garci a-Rosa, 876 F.2d 209, 223 (1st Cir.
1989), cert. denied, 493 U S. 1030, vacated on other grounds sub
nom Rivera-Feliciano v. United States, 498 U S. 954 (1990);
United States v. Gry, 818 F.2d 120, 127 (1st Cir.), cert.
denied, 484 U.S. 855 (1987); United States v. Drougas, 748 F.2d
8, 17 (1st Cir. 1984).

iSee United States v. Rivera-Ruiz, 244 F.3d 263, 268 (1st
Cir. 2001); United States v. Randazzo, 80 F.3d 623, 629 (1st
Cir. 1996); see also 2 LaFave & Scott, Substantive Crimnal Law
8§ 6.4(d) (1986).
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engaged in a joint venture--the La Cantera drug point--whose
mai n supplier was Ayala. Ayala supplied the drugs and profited
fromtheir resale, while the Garcias, Ventura, and Batiz ran the
resal e operation and took steps--often violent--to protect it.
This ongoing operation could be found to constitute a

conspiracy. See United States v. Ortiz De Jesus, 230 F.3d 1, 5

(1st Cir. 2000).

Perez was not involved in the operations of the La
Cantera drug point but instead operated his own drug points at
Los Lirios del Sur and Santiago Iglesias. Were this Perez's
only connection to Ayala, it m ght be arguable that Perez was
not part of the same conspiracy as the La Cantera operators. 1In
a case where a common supplier is the sole |ink between diverse
distributors, it may be nore difficult to sustain a finding of

comon agreenent, see, e.g., Kotteakos, 328 U S. at 754-56

G enn, 828 F.2d at 858, although even then one could be inferred
by additional evidence--e.qg., a finding that the various

di stri butors depended on one another for the health of their own

drug busi ness, see United States v. Portela, 167 F.3d 687, 697
(st Cir. 1999).

In this case, not only was Perez one of Ayala's
distributors, but he directly aided Ayala by helping her

retrieve the drugs fromJockey, Ayal a's aforenenti oned Col onmbi an
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cont act . From there, Perez distributed the drugs to the drug
points per Ayala's instructions. This evidence is nore than
sufficient to show that Perez was in a single conspiracy with
Ayal a and the La Cantera operators to distribute narcotics.

Evi dence as to Martinez. Martinez argues separately

that even if the other co-defendants were part of a single drug
conspiracy, he was not part of it. Martinez paints hinself as
a "hired gun" who participated in the nmurder of Bejunen Santiago
at the behest of the Garcias but did not share or even know of
their purpose to pronote the drug operations.

There is evidence that Martinez was directly invol ved
in drug dealing. Goglas testified that Martinez worked for
Julio Teta, a friend of Manuel Garcia who was starting a new
drug point at Guanica. Teta, usually acconpanied by Mrtinez,
went to Goglas' house alnbst every day to pick up drugs from
Garcia for the drug point. Perhaps this evidence would suffice
for the jury to infer that through these repeated purchases of

drugs for resale, Martinez joined the Garcias' drug enterprise.

See United States v. Rivera-Ruiz, 244 F.3d 263, 270 (1st Cir.
2001).

We need not decide this issue, however, because here
there is clearer evidence of agreenent. Sonmetime prior to

February 1997, Teta agreed to help Garcia in his conflict with
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Gerardito in exchange for help with sone probl ens he was havi ng
at the Guanica drug point. The evidence that Martinez was
regularly involved in drug dealing with Teta provides a
reasonabl e basis for the jury to infer that he also knew about
t he working arrangenments between Teta and Garcia; this is the
nost straightforward way to explain how he canme to assist
Garcia, for whom he did not otherwi se work, in carrying out the
mur der of Bejunen--which (as will be seen) can be deenmed a part
of the larger conspiracy.

This inference is reinforced by the fact that on
anot her occasion Teta and Martinez unsuccessfully went out to
find and kill Nelsito and Gerardito using guns supplied by
Manuel Garcia. Based on this evidence--Teta's pact with Manuel
Garcia, Martinez's relationship with Teta, and Martinez's overt
acts on behalf of Manuel Garcia--a jury could reasonably infer
that Martinez agreed to join the Garcias' drug operation in the
capacity of an enforcer

Virtually all of the evidence |linking Martinez to the
conspiracy canme i n through the testinony of Gogl as, ® and Marti nez

argues that the wuncorroborated testinony of a governnment

SDanny Gongol on al so testified that he had seen Martinez at
Ayal a' s house on several occasions (including a barbecue party)
bef ore the nmurder of Bejumen, but Gongol on's testinony provided
no specific information about the substance of WMartinez and
Ayal a's rel ati onshi p.
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informant i s not enough to convict. That argunent runs contrary
to the law of this circuit, which |leaves in the hands of the
jury decisions about credibility of witnesses "so long as the
testimony is not incredible or insubstantial on its face."

United States v. Andujar, 49 F.3d 16, 21 (1st Cir. 1995)

(quotations omtted).

Perez's noney | aundering convi ction. Perez appeals the

denial of his notion for a judgnent of acquittal on the noney
| aunderi ng conspiracy count. The government replies that Perez
conspired with Ayala to engage in a financial transaction
designed to conceal the unlawful proceeds in violation of 18
U S.C § 1956(a)(1)(B)(i) (1994). Specifically, the governnent
on appeal relies on an incident in which Ayala had her drug
poi nt enpl oyee Hector Dom nicci install air conditioning units
in Perez's house. Ayal a paid Dom nicci between $8,000 and
$10,000 in cash, which she retrieved from the house of her
friend Maria Barbosa, who routinely hid drug noney for her

To prove a noney | aundering conspiracy under 18 U. S.C.
§ 1956(a)(1)(B)(i), the governnent nmust show that Perez agreed
to have the air conditioners installed knowing both that they
were paid for with illegal proceeds and that the transacti on was
"designed, in whole or in part . . . to conceal or disguise the

nature, the | ocation, the source, the ownership, or the control
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of the proceeds . . . ." VWhere the defendant is someone other
than the source of the illegal proceeds (here, Perez), the
statute is concerned with his knowl edge of the source's intent

in the transacti on. United States v. Canpbell, 977 F.2d 854,

857-58 (4th Cir. 1992); see also United States v. Frigerio-

M gi ano, 254 F.3d 30, 33 (1st Cir. 2001).

Perez objects that there is no evidence that Ayal a used
the air conditioners to conceal her drug noney or that he knew
of Ayala's intent. Concededly there is no direct evidence of
Ayal a's intent in this transaction. But the evidence indicates
at | east two ot her transactions between Ayal a and Dom ni cci that
support an inference of pattern. In 1995 Ayal a gave Domn nicc
$30,000 in small bills and had himbuy a Ford Explorer for her
in the name of his air conditioning conpany. She also paid him
about $16,000 in cash for a Mazda that was registered to
Dom nicci's sister. Domnicci used the noney to pay off the
bal ance on the car; the registration was never changed after the
sal e.

Purchasing large itens with drug noney through third
parties surely supports an inference of intent to conceal. See

United States v. Westbrook, 119 F. 3d 1176, 1191 (5th Cir. 1997),

cert. denied, 522 U. S. 1119 (1998); United States v. Cisneros,

112 F.3d 1272, 1283 (5th Cir. 1997). And Ayala's intent in
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t hese autonobile purchases could fairly justify a jury's
conclusion that the air conditioners were also part of Ayala's
concerted effort to conceal the drug proceeds.

As to Perez's know edge, he was intimately involved in
Ayal a's drug operations, both hel ping Ayala retrieve the drugs
from Jockey and hel ping distribute themto the drug points. He
al so ran two drug points of his own. Perez's deep involvenment
in Ayala's drug business is enough for a jury to find beyond a
reasonabl e doubt that when Perez agreed to have the air
conditioners installed, he knew that Ayala was using them to
conceal her drug noney.

1. ADM SSI ON OF SPECI FI C EVI DENCE

Evi dence of the nurders. Appel l ants object to the

adm ssion of specific pieces of evidence introduced at trial.
Martinez argues that the evidence of the Bejunen and Vazquez
murders was unfairly prejudicial and irrel evant because they had
no relationship to the drug conspiracy. See Fed. R Evid. 403;

United States v. Gonsalves, 668 F.2d 73, 75 (1st Cir. 1982).

To the contrary, the Garcias sought to kill Bejunen
because he was associated with Cerardito, who had allegedly
stolen from the Garcias' drug point. Bej umen was apparently
neither involved in the drug trade nor took any particular

actions to threaten the Garcias's drug interests; but the

-15-



evi dence revealed a pattern of nmurders originating in the drug
conspiracy, directed against nere friends and relatives of
rivals, which the jury could find were to discourage and
under mi ne such rivals.

There was even nore evidence presented at trial |inking
the Vazquez nurders to the drug conspiracy. \Wile Bejunen may
have been killed for purely retributive reasons, there is
substanti al evidence that the Vazquezes posed a nore i medi ate
threat to Garcias's future interests at La Cantera. After the
feud between Cerardito and the Garcias erupted, M chael Vazquez
began to shoot at Gongolon's drug point at La Atocha and the
Garcias' drug point at La Cantera, which depressed drug sales.
The Garcias thus targeted the Vazquezes not only to get back at
Gerardito, but to protect the profitability of the drug
conspiracy. The adm ssion of the nurders was rel evant and not
unfairly prejudicial.

Co-conspirator hearsay statenents. Much of the

governnment's proof rested on hearsay statenments that were
admtted in evidence under the co-conspirator exception, which
exenpts fromthe hearsay rule statenments "by a coconspirator of
a party during the course and in furtherance of the conspiracy."
Fed. R Evid. 801(d)(2)(E). The district court found at the

cl ose of the evidence that the statenments nore |ikely than not
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satisfied the requirenents of the rule. See United States v.

Petrozziello, 548 F.2d 20, 23 (1st Cir. 1977); accord Bourjaily

v. United States, 483 U S. 171, 175 (1987). Ayal a and Perez

allege error as to eight particular statenents on the ground
that they were not nmade "in furtherance" of the conspiracy. OQur

reviewis for clear error. United States v. Sepulveda, 15 F. 3d

1161, 1180 (1st Cir. 1993).

Al though its rationale is soneti mes deened shaky, "the
co-conspirator exception to hearsay is of |ong standing and
makes a difficult-to-detect crine easier to prove." Uni t ed
States v. Goldberg, 105 F.3d 770, 775 (1st Cir. 1997). As
devel oped by the courts, the "in furtherance" requirenment
provides a limted exception for "idle conversations anpng
crimnal partners,” as well as for statenents clearly intended
to foil rather than facilitate the crim nal enterprise. 5

Wei nstein, Federal Evidence 8§ 801.34[5] (2d ed. 2001). However,

a statenent need not be necessary or even inportant to the
conspiracy, or even made to a co-conspirator, as long as it can
be said to advance the goals of the conspiracy in sone way. 1d.

Six of the statenents challenged by the appellants
easily satisfy this requirement because they conveyed to other
co-conspirators informati on about the operations of the drug

conspiracy centering around Ayala: which drug points Ayala
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supplied, the neans by which she retrieved the drugs from
Jockey, and the role that Batiz played at La Cantera. Three of
the statenents indicate that Ayala supplied drugs to Gongol on
and Antonio Gonzal ez-Vega; two others are about Ayala's
statements concerning the retrieval of drugs fromthe ocean; the
sixth concerns Batiz's status as an enpl oyee of Ventura at La

Cant er a. See Sepulveda, 15 F.3d at 1180-81 (sharing of

i nformati on about co-conspirators' roles and a conspiracy's node

of operation); United States v. Minson, 819 F.2d 337, 341 (1st

Cir. 1987) (identification of co-conspirator as source of
cocai ne).

The final two statenments--adm ssions by "Eleizer" to
Gongol on and Goglas that he killed "Joito El Orejon"--are nore
debat able. Eleizer was Gongolon's bodyguard and worked at his
drug point at Tibes. Gongolon testified that he told El eizer he

was upset with Orejon for trying to sell a stolen car at Tibes,

fearing it would "heat up" the drug point. When El eizer
responded that he wanted to kill Orejon, Gongol on advised himto
wait until Orejon left Tibes. After the killing, Eleizer told
Gongol on how the shooting occurred. On this version of the

facts, Eleizer's statenments to Gongolon were undoubtedly in

furtherance of their drug conspiracy, since he and Gongol on were
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di scussing strategies for dealing with the threat posed by
Orejon to the Ti bes drug point.

Gogl as, however, testified that Ayal a had El ei zer kill
Orejon because Orejon had stolen sone jewelry and noney from
Ayala's friend Jose Vel azquez. This version of the facts is
friendlier to the appellants, since it makes the nurder--and
consequently Eleizer's adm ssiontoit--less clearly relevant to
the drug conspiracy. Al t hough there is scant evidence as to
whi ch version of the facts is accurate (perhaps both are), we
cannot say that the district court clearly erred in concl uding
that Eleizer's adm ssions were nmore I|likely than not in
furtherance of the drug conspiracy.

Moreover, even if there was error in admtting these
final two statenents, it was patently harm ess. Here the
evi dence as to the appellants' participation inthe conspiracies
was strong, and it is highly inprobable that the statenments
about Eleizer's role in a nurder that was at best peripheral to

the prosecution's case affected the verdict. United States v.

Ise, 135 F.3d 200, 209-10 (1st Cir. 1998).
1. PAYMENTS TO W TNESSES
Ganal i el Goglas, the main witness inplicating Martinez
in the conspiracy, was paid $9,000 in return for his cooperation

in the governnment's case. (Goglas testified that he decided to
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cooperate with the governnent because he began to fear for his
life after he robbed $23,000 from Ventura and that the paynments
were for his security while in Puerto Rico (hotel and trave
expenses) and for his relocation (a one-way ticket from Puerto
Ri co). DEA Agent Lugo corroborated this testinony, although he
admtted m stakenly indicating on a DEA form that the paynent
was for "information." Angel a Castro, another cooperating
wi t ness, was paid $10,000 for relocation expenses for her and
her husband.

Martinez argues that these paynments conprom sed the
integrity of his conviction and violated the federal wtness
bri bery statute, 18 U S.C. § 201(c)(2) (1994). As to the
statutory issue, it is entirely doubtful that 18 U S. C. 8§

201(c)(2) applies at all to the governnment, see United States v.

Lara, 181 F.3d 183, 198 (1st Cir. 1999), but in all events
Congress has explicitly authorized the Attorney General to
provide for the relocation and protection of witnesses that nay
be in danger, see 18 U.S.C. 8 3521 (1994) (Wtness Relocation
and Protection Act). It would be unreasonable to interpret 18
US. C 8 201(c)(2) as precluding a practice specifically
aut horized by a nore specific and recent statute. See, e.q.

Morton v. Mancari, 417 U.S. 535, 550-51 (1974).
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Certain inducenments to government wtnesses may
conprom se a defendant's fair trial right wholly apart from

section 201(c)(2). United States v. Murphy, 193 F.3d 1, 9 (1st

Cir. 1999); see United States v. Dailey, 759 F.2d 192, 201 (1st

Cir. 1985). But certainly security-related expenses are a
legitimate part of a prosecutor's arsenal, at |east as |long as
certain procedural safeguards--such as disclosure of the
arrangenent to the parties and cautionary jury instructions--are

mai nt ai ned. See United States v. lnnanprati, 996 F.2d 456, 482

& n.11 (1st Cir.), cert. denied, 510 U. S. 955 (1993); United
States v. Cresta, 825 F.2d 538, 546 (1st Cir. 1987), cert.
deni ed, 486 U.S. 1042 (1988).

Here the paynents to Goglas were a relatively smal
amount and, despite the apparent m stake in notation by the DEA
agent, designed specifically for protection and relocation
expenses. The defense cited such paynents to argue bias to the
jury as its main defense theory. And the district judge
instructed the jury that they should approach the testinony of
these witnesses "with particular caution.” All of this lay well

within constitutional bounds. See United States v. WIlson, 904

F.2d 656, 659-60 (11th Cir. 1990), cert. denied, 502 U S. 889

(1991).

V. PROSECUTI ON'S SUMVATI ON
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Al'l three appellants allege that the trial was tainted
by i nproper remarks by the prosecutor in summtion. Sonme were
obj ected to; others were not. Although several of the remarks
were highly inproper, none calls for a new trial

The appellants first object to the prosecutor's
repeat ed and graphic references to the various nurders descri bed
at trial, claimng that this inflamed the passions of the jury
and distracted fromthe nmerits of the case. The trouble with
this theory is that, as discussed in Part Il above, the nurders
were a legitimte part of the governnent's case because they
were overt acts of the conspiracy.

At several points, the prosecution appealed to the
juror's "hearts and m nds" and "conscience." The prosecutor
told the jury that "your consci ence nust have been scream ng at
you, screamng at you that [the defendants] were guilty."
Later, the prosecutor said that "if you know in your head and
your heart that these defendants are guilty then you nust return
the only verdict that the evidence commands."” These comments
were plainly i nproper appeals to the jury's enotions and rol e as

t he conscience of the comunity. See Arrieta-Aggresot v. United

States, 3 F.3d 525, 527 (1st Cir. 1993).
Nevert hel ess, these statements were immediately

stricken, and when defense counsel |ater noved for a mstrial on
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t hose grounds, the district court denied it and instructed the
jury that they were to use their common sense and experience,
not their enmotions. |nmproper though the prosecutor's statenents
were, they are basically rhetoric rather than m sstatenments of
evi dence. We also give weight to the judgnment of the trial
j udge, who was better able to assess the inpact of the remarks
on the jury, that they did not prejudice the outcone in |ight of
the curative instruction and overwhel m ng evi dence.

More di sturbing was the prosecutor's characterization
of the defendants as "hunting each other |ike animls" and
killing one another "with no mercy." The reference to the
defendants as animals is especially inflammtory and i nproper.

See United States v. Hands, 184 F.3d 1322, 1332-33 (11th Cir.

1999) (inproper to refer to defendant as "w ckedly vicious man,
nonster, drug dealer"). Nevertheless, it is very difficult to
believe that this single stray remark added anyt hi ng si gnifi cant
to the depictions of the various nurders by far nopre gruesone
testimony and photographs. Thus, it seenms to us highly
i nplausible to think that this isolated epithet altered the
jury's verdict.

As to the various m sstatenments of fact alleged by the
appel l ants, nost appear reasonably supported by the record or

are within the prerogative of the prosecution to characterize
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t he evidence presented at trial and argue certain inferences to

the jury. United States v. Mount, 896 F.2d 612, 625 (1st Cir.

1990) . Any factual inaccuracies were mnor, related to
peri pheral issues, and had no plausible prejudicial effect.

The appellants claim that the prosecutor inproperly
vouched for witnesses' credibility on several occasions. The
first statement--that the police returned certain seized noney
because they did not yet have Angela Castro's testinmony to |link
it to Ayala--does not even arguably constitute a personal
assurance as to Castro's credibility.

The second statenment--that cooperating w tnesses had
a notive to tell the truth because of the dire consequences of
breaking their plea agreenents--was al so not inproper vouching
because it provided a reason, not a personal assurance, why the

jury should believe the witnesses. United States v. Auch, 187

F.3d 125, 131 (1st Cir. 1999); see United States v. Rodriguez,

215 F.3d 110, 123 (1st Cir. 2000). Moreover, it was an
appropriate response to the defense's main theory, which was
t hat the cooperating witnesses were lying to obtain |eniency.

See United States v. Mejia-Lozano, 829 F.2d 268, 274 (1st Cir.

1987); see also United States v. Young, 470 U S 1, 12-13

(1985) .
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A final set of statements were clearly inproper. In
its rebuttal, the government sought to support the credibility
of four cooperating witnesses--Angela Castro, Antonio Gonzal ez-
Vega, Daniel Sanchez-Ortiz, and Kelvin Mro-Otiz--by stating
t hat they woul d have concocted nore danmagi ng stories if they had
been lying in order to curry favor with the governnent. W have
repeatedly held that this type of argunent crosses the bounds of

perm ssi bl e conduct. See Auch, 187 F.3d at 132; United States

v. Manning, 23 F.3d 570, 575 (1st Cir. 1994). As we stated in
Auch, "prosecutors in this circuit should consider thenselves
wel |l advised to strike such commentary fromtheir repetoires.”
187 F.3d at 132.

We do not condone the continuing disregard for our
precedents by federal prosecutors in Puerto Rico. See, e.qg.,

United States v. Gonzal ez- Gonzalez, 136 F.3d 6, 10 (1st Cir

1998) (citing cases); see also United States v. Capone, 683 F. 2d

582, 586 (1st Cir. 1982) (noting that a new trial may be
appropriate if "sanction is needed to deter future prosecutori al
m sconduct") . Here, the prosecutor's argunent is all the nore
probl ematic given that it occurred in rebuttal, was not followed
by a cautionary instruction, and occurred in a case that rested

largely on the testinony of cooperating wtnesses whose
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credibility was crucial to determning guilt. See Auch, 187
F.3d at 129, 132.

However, the prosecution's vouching extended to only
four relatively mnor witnesses; no claimis nmade that other key
wi t nesses--specifically Gongol on, Goglas, and Dom nicci--were
i mproperly vouched for. Their testinony, which was often
corroborated by testinonial and tangi bl e evi dence, was nore t han
enough to establish the drug conspiracy as to all appellants

beyond reasonabl e doubt. See United States v. Palnmer, 203 F. 3d

55, 59 (1st Cir. 2000). Al t hough the issue is close, the
prosecutor's inexcusable remarks do not warrant a new trial.
Finally, the appellants claim that the prosecution
i nproperly shifted the burden of proof by remarking to the jury
that the defense failed to keep its prom se in opening statenment
to ask certain questions about the drug trafficking relationship
bet ween Perez and Hector Dom nicci. Wether or not this remark

crosses the line, see United States v. Savarese, 649 F.2d 83, 87

(1st Cir. 1981), the district judge renoved any threat of
prejudice by immediately striking the statement and clearly
instructing the jury that the burden of proof beyond a
reasonabl e doubt rested squarely with the prosecution.

V. JURY | NSTRUCTI ONS
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Ayala and Perez contend that the district court's
refusal to give a "buyer-seller” jury instruction constitutes
reversible error. Such an instruction would have inforned the
jury that a buyer and seller in a single drug transaction are

not invariably part of a drug conspiracy. United States v.

Moran, 984 F.2d 1299, 1302 (1st Cir. 1993). The cl assic exanple
is a single sale for personal use and wi thout prearrangenent.
Id. at 1302-04.

We noted in Moran that other variations onthis classic
case m ght raise additional problenms, but we need not address
any of them in this case. Appel lants were entitled to the
"buyer-seller” instruction only if the record, taken in the
light nmost congenial to their theory of the case, could

pl ausi bly support it. United States v. Rodriguez, 858 F.2d 809,

812 (1st Cir. 1988). Here, overwhel m ng evi dence showed t hat
Ayala and Perez agreed to inport drugs with the intent to
distribute them and engaged in repeated transactions of |arge
gquantities of narcotic drugs for resale. This evidence does not
pl ausi bly support a mere buyer-seller relationship.

VI .  SENTENCI NG | SSUES

Avala and Perez's sentencing clains. These two

appel l ants chal l enge their sentences on several grounds, three

of which are common to them both. As background, we start with
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a description of Ayala and Perez's sentencing proceedings. In

accordance with settled practice at the tinme, United States v.

Lindia, 82 F.3d 1154, 1160-61 (1st Cir. 1996), the court
proceeded to determ ne the quantity of drugs involved in the
of fense. Relying upon trial evidence, the court concluded that
nore than 150 kilograms of cocaine were involved in the
conspiracy and fairly attributable to both Ayala and Perez.

This figure was far nore than needed to trigger the
statutory maximum |life sentence, 21 U S.C. 8§ 841(b)(1)(A), and
enough to set their guideline base offense |levels at 38, the
hi ghest wunadjusted level for drug crimes, US. S.G § 2D1.1
(1998). Wth a crimnal history category of 1V, Ayala was
initially subject to a 324 to 405 nonth sentence, and Perez,
with a crimnal history category of 1I1l, was initially subject
to a term of 292 to 365 nonths. US SG Ch. 5 Pt. A
(sentencing table).

However, the court found that life sentences were
mandated in each case for at |east two reasons. First, after
making the requisite factual findings, the court applied two
upwar d departures to each appell ant's base of fense |l evel: a two-
|l evel increase for possession of a firearm US.S.G 8§

2D1. 1(b) (1), and a four-level increase for being an organi zer or
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| eader of the conspiracy, id. 8 3B1.1. Wth these enhancenents,
Perez and Ayala were subject to life termns.

Second, as an alternative, the court applied U S.S. G
8§ 2D1.1(d)(1)'s murder cross reference, which says that "[i]f a
victim was Kkilled under circunstances that would constitute
murder under 18 U.S.C. 8 1111" the sentencing court shall apply
US S. G 8 2A1.1. The court found, by a preponderance of the
evi dence, that Ayal a was responsi ble for the murders of Joito el
Orej on and M chael and Eddi e Vazquez, and that Perez had ordered
the nurder of Sol Garcia. Accordingly, it increased their base
of fense levels to 43, as specified in section 2A1.1. The pair
were again subject to |life terns.

Third, the court determ ned that Ayal a (but not Perez)
was subject to a mandatory |ife sentence under 21 U S.C. 8§
841(b)(1) (A because she had two or nore prior drug felony
convi ctions.

Finally, the court proceeded to sentence the appel |l ants
on the noney |aundering count. At the outset, the court
declined to group the two counts of conviction under U S.S.G §
3D1. 2 since the drug offenses involved nurder and thus distinct
victims and harnms. It then cal culated a conbi ned base offense
| evel of 43 and applied it to the noney | aundering conviction.

U S S.G 8 3D1.4. The court then i nposed a sentence of 20 years
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on each Ayala and Perez, the nmaximum allowed by statute. 18
US C 8 1956(a)(1).
First, Ayala and Perez say the district court violated

their rights under Apprendi v. New Jersey, 530 U. S. 466 (2000),

when it sentenced themto life in prison based on the court's
determ nation of drug quantity. The default statutory maxi mum
for the cocai ne conspiracy would be 20 years if no quantity were
determ ned; life inprisonment beconmes the statute's maxi numonly
where five kilograns or nore is involved. Conpare 21 U.S.C. 8§
841(b)(1)(C) with id. & 841(b)(1)(A). Ayal a and Perez say,
correctly, that under Apprendi quantity determ nations that push
the actual sentence inposed beyond the otherw se applicable
statutory nmaxi mum nust be determned by a jury beyond a
reasonabl e doubt.

Al t hough Ayala and Perez were sentenced in July and
August of 1999, before Apprendi was decided in 2000, there is no
bar to applying that decision now to their direct appeals.

United States v. Barone, 114 F.3d 1284, 1293 (1st Cir. 1997).

Nevertheless, it is settled that an Apprendi error can be
harm ess where the evidence overwhelmngly establishes the
m ni mum drug quantity needed to justify a higher statutory

maxi mum United States v. Duarte, 246 F.3d 56, 62 (1st Cir.

2001); Sustache-Rivera v. United States, 221 F.3d 8, 17-18 (1st
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Cir. 2000). Al t hough the parties disagree as to whether an
Apprendi claimwas properly preserved at trial, our conclusion
woul d be the sane under any standard of review

At trial, the governnment produced overwhel m ng evi dence
t hat the conspiracy involved at | east five kil ograns of cocai ne.
For exanple, Hector Domnicci testified to transporting and
storing huge quantities of cocaine for Ayala and Perez. On one
occasi on al one he handl ed 20 sacks of cocaine, each containing
several kilogranms of the drug. Further, Victor Rodriguez,
anot her of Jockey's contacts, testified that Ayala received
drugs from air drops, each of which involved between 600 and
1,000 kil ogranms of cocaine. The record is replete with other
exanples as well, involving Ayala, Perez, or their co-
conspirators.® Sepul veda, 15 F.3d at 1197; U S.S.G 8§
1B1.3(a)(1)(B).

Relying upon this evidence, the sentencing court

ultimately determ ned that the conspiracy involved nore than 150

kil ogranms of cocaine, or thirty tinmes nore than needed to i npose
a life sentence under 21 U S.C. 8§ 841(b)(1)(A). Nei t her
appel l ant seriously denies that the conspiracy i nvol ved at | east

five kilograns of cocaine. In fact, Ayala nakes no effort

6 For exanpl e, Danny Gongol on testified that he sold Ayal a 37
kil ogranms of cocaine between 1994 and 1995 and received nore
than 10 kilogranms from her on credit between 1995 and 1997.
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what soever to underm ne the accuracy of the sentencing court's
findings. And Perez takes aimat the wong target for Apprendi
pur poses--the 150 kilograms figure--conceding in his brief and
at sentencing that he was responsi ble for nore than 50 kil ograns
of cocai ne.

I nsofar as Perez attacks the district court's finding
of drug anpunt as affecting the guidelines range, Apprendi is

sinply beside the point. United States v. Caba, 241 F.3d 98,

101 (1st Cir. 2001). And we find no clear error in the |larger

figure calculated by the court. United States v. Rivera-
Mal donado, 194 F.3d 224, 228 n.2 (1st Cir. 1999).

Next, Ayal a and Perez chal |l enge the sentencing court's
application of U S S.G § 2Al.1, the first degree nurder
provi sion cross-referenced by section 2D1.1(d)(1), on severa
| egal grounds. Their argunment is that the sentencing court
agai n viol ated Apprendi by finding, under a preponderance of the
evi dence standard, that they played a role in various conspiracy
murders, thus subjecting them to life inprisonnment. The
argument fails, however, because Apprendi does not apply to
findi ngs made for purposes of the sentencing guidelines, such as
the court's determ nations that the appellants were accountabl e

for the nmurders. Caba, 241 F.3d at 101

-32-



Two other argunents on this score require only the
bri efest discussion. Ayala and Perez say that the nurders are
irrelevant to drug crinme sentencing because neither U S. S.G 8§
2A1.1 nor the cross-reference table in Appendix A of the
CGui del i ne Manual nentions the drug statutes. To the contrary,
the nurders can be taken into account when sentencing for the
drug crimes; U.S.S.G 8 2D1.1 explicitly cross-references the

nmurder provision of section 2A1.1. See United States v. Padro

Burgos, 239 F.3d 72, 76-77 (1st Cir. 2001).

Ayal a and Perez al so suggest that because the cross-
reference refers to 18 U.S.C. 8§ 1111 (1994), which enbraces both
first and second degree nurder, a court m ght apply the higher
base offense level for a first degree nmurder case where only
second degree nmurder had been established. Conpare U S.S.G 8§
2A1.1 (level 43) with id. §8 2A1.2 (level 33). I n the present
case this is a fanciful concern since the nmurders commtted by
t he conspiracy were plainly "willful, deliberate, nmalicious [or]
premeditated” and so within the definition of first degree
murder under 18 U.S.C. § 1111.

Separately, Ayala renews her objection to the district
court's determnation that she had two prior drug felony

convictions and was thus subject to a mandatory |life sentence

under 21 U. S.C. 8 841(b)(1)(A. At sentencing, and now on
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appeal, Ayala acknow edges having two prior felony drug
convictions but says the <court should have |unped the
convi ctions together because they represent a single episode of
ongoi ng crim nal conduct.

Prior felony drug convictions wll be counted
separately for purposes of 21 U.S.C. § 841(b) only when they

represent distinct crimnal episodes. See United States wv.

Gllies, 851 F.2d 492, 497 (1st Cir. 1988). Ayal a's prior
convictions stem from several transactions, occurring over
several nonths and involving different drugs.’” There was no
error in treating these convictions as distinct. As the Ninth
Circuit has reasoned:

An ongoing course of crimnal conduct such as
narcotics trafficking may involve many such crim na
epi sodes, each a discrete occurrence. The fact that
all are related, part of a series, or part of a
continuous course of <crimnal dealing, does not
necessarily render them a 'single' crimnal episode,
particularly where the episodes occur over tinme. To
so hold would insulate the very career crimnals the
statute is designed to reach--those continuously
engaged in crimnal conduct.

The Commonweal th | evied four charges against Ayala for
di stributing cocaine on at |least four different dates between
Cct ober 1990 and March 1991. These charges were |later
consol idated. The federal governnment, after conducting its own
i nvestigation, charged Ayala with distributing heroin as well,
apparently in or around July 1991, the date of her arrest for
that crime. She pled guilty to the charges and received a five-
year sentence on the Commonwealth charge(s), and a six-nonth
sentence on the federal charge, to be served concurrently.
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United States v. Maxey, 989 F.2d 303, 307 (9th Cir. 1993); see

also United States v. Giffin, 109 F.3d 706, 708 (11th Cir.

1997).

Separately, Perez renews an objection he mde at
sentencing, claimng the court had no basis for inmposing a four-
| evel enhancenment for his role in the drug offense. He
acknow edges that he ran sonme operating units wthin the
conspiracy (e.qg., his drug points) and that a two-I|evel
enhancenent is probably warranted. But he denies |eading or
managi ng the overarching conspiracy, arguing that a four-I|evel
enhancenent is only appropriate for those individuals at the
very top of its organization (e.g., those who coordi nated anong

the multiple smaller operating units). Cf. United States v.

Tej ada-Beltran, 50 F.3d 105, 111 (1st Cir. 1995).

We review rol e-in-the-offense determ nations, steeped

in the facts of the case, for clear error. United States v.

Cadavid, 192 F.3d 230, 237 (1st Cir. 1999). Here, the four-
| evel increase is justified "if the defendant was an organizer
or leader of a crimnal activity that involved five or npore
partici pants or was otherw se extensive . . . ." US S. G 8§
3B1. 1(a).

The record shows that Perez ran at | east two separate

drug points and supervised the work of at |east five other
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people, including three sellers at the Los Lirios del Sur drug
poi nt; the runner, Daniel Sanchez-Ortiz; and anot her individual

at the Santiago lglesias point. See United States v. Li, 206

F.3d 78, 91-92 (1st Cir. 2000). He al so worked with Ayala in
retrieving drug shipnents and distributing them anong the
organi zation's other drug points.

This is perhaps a close case because Ayala was nore
clearly a leader, although a conspiracy my have several
i ndi vidual s deserving a four-level enhancement, U S . S.G 8§
3B1.1, App. Note 4, and the district court gets the benefit of
review only for clear error. However, it does not nuch matter
whet her Perez is on one side of the line or the other because
even a smaller three-level enhancenent for being a manager or
supervisor of crimnal activity involving five or nore
partici pants, when conbined wth the two-level firearns
enhancenment (which Perez does not challenge on appeal), lifts
Perez's base offense level to 43 and subjects himto a life
term

Lastly, Ayala and Perez say the court erred in
sentencing themto 20 years for the noney | aunderi ng convi cti on.
They say the proper guideline range for the noney | aundering

offense was 121 to 151 nonths, well below the 240-nonth
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sentences they received. However, they nisread the guidelines
and the sentencing record.

It is quite true that if the noney |aundering count
were the only count of conviction, it would carry an adjusted
of fense |l evel of 30, after factoring in various enhancenents.
This, presumably, is the figure Ayala and Perez use to cal cul ate
their sentencing ranges.® The difficulty with the argunent is
that it ignores the manner in which the guidelines establish a
si ngl e conbi ned of fense | evel for multiple-count convictions and
use that offense level for sentencing on each count of
conviction, subject to statutory maxi muns.

As al ready expl ained, the adjusted offense |level for
the drug conspiracy count for both appellants was 43 (the
maxi mum al | owed) . US. S.G 8 3D1.4 provides a formula for
conbi ning the offense | evel 43 and offense | evel 30 that results
in a conmbined offense | evel for all counts of conviction of 43.
The district court applied this fornmula because it held that the
drug and noney | aundering convictions should not be grouped
t oget her under U.S.S. G 8§ 3D1.2--a judgnment that Ayal a and Perez

do not chall enge and we need not i ndependently address. Conpare

S8Wth a crimnal history category of IV, Ayala would be
subject to a termof 135 to 168 nonths. Thus, it is unclear why
she clainms that the appropriate range was 121 to 151 nonths;
this latter range applies to defendants, |ike Perez, with a
crimnal history category I11.
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United States v. Harper, 972 F.2d 321, 322 (11th Cir. 1992), and

United States v. Gallo, 927 F.2d 815, 824 (5th Cir. 1991), wth

Lopez v. United States, 104 F.3d 1149, 1150-51 (9th Cir. 1996).

Once this single conbined offense | evel is determ ned,
the guidelines direct that it be used for each count of
convi ction. US S . G § 5GL 2(b). The only pertinent
gqualification is that the sentence not exceed the statutory
maxi mum for the relevant count. Id. 8 5Gl.1(a). It was for
t hat reason that despite the combi ned of fense |evel of 43, the
court limted the noney |aundering sentence to the statutory
maxi mum of 20 years. See 18 U.S.C. § 1956(a)(1l). Since the 20-
year sentence runs concurrently and is shorter than the life
sentence, Ayal a and Perez are not denpnstrably worse off; but in
any event the noney |aundering sentence is consistent with the
explicit directions of the guidelines.

Martinez's sentencing clains. Marti nez was the first

of the appellants to be sentenced, in late May 1999, and his
proceeding differed slightly fromthat of Ayala and Perez. The
court first found that Martinez had participated in the nurders
of Bejunen and his wife. Applying the cross-reference to the
mur der provision of the guidelines, U S.S.G § 2Al1.1, the court
cal cul ated Martinez's base offense |l evel at 43. It then granted
hima two-1| evel downward departure for being a m nor participant

in the conspiracy, reducing his offense |level to 41. Wth a
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crimnal history category of |, Martinez was subject to a
gui del i ne sentencing range of 324 to 405 nonths, and the court
i nposed the maxi num sentence within that range.

Notably, the sentencing court made no findings
concerning drug quantity at the hearing; instead, it nerely
recited that the jury had found Martinez guilty of conspiracy to
distribute "multi kilo quantities of drugs."” This was arguably
error under the guidelines, because absent any drug quantity
determ nation, the maxinmum statutory sentence applicable to
Martinez's crime was 20 years and he was given nearly 34 years.
See U S.S.G 8§ 5G1.1. Martinez, however, did not object to the
error at sentencing. And in his second supplenental brief in
this court, he concedes several tinmes that he was responsible
for nmore than 500 grans of cocaine, thus exposing him to a
sentenci ng range of five to 40 years.?®

Martinez did make two obj ections at sentencing: first,
t hat he was being sentenced for a crinme (nurder) for which he
was neither charged nor convicted. On appeal, he renews this

cl ai munder the guise of Apprendi, suggesting, as do Ayala and

The district court would have had no difficulty finding
Martinez responsible for over 500 grans of cocai ne. Martinez
was famliar with the Garcia drug point, which involved | arge
guantities of cocaine, and the drug point transactions were
foreseeable acts in the conspiracy Martinez joined through the
mur der of Bejunen and his wife. See Sepulveda, 15 F.3d at 1197.
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Perez, that application of the cross-reference violates his due
process rights. But Martinez's concession as to drug quantity
is fatal to this claimof error. The sentence he received was
bel ow the statutory maxi num of 40 years; as explained above,
Apprendi is not inplicated.

Second, Martinez nmade a truncated argunent at
sentencing concerning the sufficiency of the evidence of his
participation in the nmurders. On appeal, he says the evidence
of the nmurder was inconsistent. Even assuning this argunment was
fully preserved--which is doubtful--our reviewis only for clear
error because Apprendi is not inmplicated (the rmurder
determ nation affected only the guidelines determ nation, not
the statutory nmaxinmum. The district court heard adm ssible
hearsay evidence at trial directly inplicating Martinez in the
murder; the hearsay was broadly consistent with an eyew t ness
account of the nurders; we can hardly say it was clear error for

the court to credit that evidence. United States v. Cunni ngham

201 F.3d 20, 28-29 (1st Cir. 2000).

Finally, in a post-argunent notion for supplenenta
briefing on the Apprendi issue, Martinez brings to the court's
attention the December 2001 sentencing of the three co-
def endants who were not part of this appeal. Martinez conplains

that these co-defendants received a nore |enient sentence
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because the sentencing court felt constrai ned by the intervening
Apprendi decision. Wthout intimating any judgnment as to these
| atter sentencing decisions, whose circunstances are far from
clear, we decline Martinez's request for supplenmental briefing
on the issue. Suffice it to say that two sim | ar defendants can
easily receive different results depending on whether their
sentences conme before or after a watershed opinion |Iike

Apprendi . Conpare United States v. Rivera-Mldonado, 124 F.

Supp. 2d 788, 790 (D.P.R. 2000) (declining in post-Apprendi
sentencing to make drug quantity determ nation and sentencing

def endant to | owest statutory maxi num, with Duarte, 246 F.3d at

62 (uphol ding pre-Apprendi sentence despite Apprendi error on
basis that defendant acknow edged responsibility for relevant

drug quantity); cf. Teague v. Lane, 489 U. S. 288, 306-07 (1989).

Vi, POST- TRI AL EVI DENCE
Finally, Martinez and Perez separately assert a right
to a new trial in light of new evidence, either on the ground
that the evidence was withheld by the prosecution in violation
of Brady v. Mryland, 373 US. 83 (1963), or, in the
alternative, that it was newly discovered evidence warranting a

retrial under Fed. R Crim P. 33. Both appellants rely on
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statenments by governnent informants that arguably inpeach that
of government w tnesses at trial.

Si nce t he gover nment does not di spute that the evidence
was in the possession of the prosecution and not disclosed to
t he def ense, we apply the nore generous Brady standard. United
States v. Josleyn, 206 F.3d 144, 151-52 (1st Cir. 2000). Under
Brady, violation of the prosecution's duty to disclose warrants
retrial if the defendant can show a "reasonabl e probability" of
prejudice, that 1is, that +the "favorable evidence could
reasonably be taken to put the whole case in such a different
light as to underm ne confidence in the verdict." Kyl es v.

Wiitley, 514 U S. 419, 435 (1995); see also Strickler v. G eene,

527 U.S. 263, 289 (1999). Here we discern no possibility of
prejudice in either case.

Martinez' s Brady argunent i s based on a sworn st at ement
in which Jaime Rivera-Mrales, a former Puerto Rico police
officer, admts to being one of the "police officers"” who hel ped
ki dnap the Vazquezes but states that the nurder was arranged by
Jose Galiany on behal f of Santos Martinez, a drug dealer with no
apparent connection to the Garcias. The statenment was
di scovered after the verdict in this case, during a prelimnary
hearing in the Comonwealth trial of Manuel Garcia and Ventura

for the Vazquez nmurders. Martinez says this statement could
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have been used to i npeach the credibility of Gongol on, and nore
inportantly, Goglas, who was the main wtness inplicating
Martinez in Bejunen's nurder.

Wongly w thheld inpeachment evidence, if powerful
enough, can be prejudicial and grounds for a newtrial. United

States v. Bagley, 473 U.S. 667, 676-77 (1985); United States v.

Patrick, 248 F.3d 11, 25 (1st Cir. 2001). This is particularly
true where the evidence is highly inpeaching or when the
witness' testinmony is uncorroborated and essential to the

convi cti on. See Gglio v. United States, 405 U.S. 150, 154-55

(1972).

But here the statenent by Rivera does little to
underm ne the confidence of the verdict against Martinez.
Al though it is true that Goglas's testinony as to the Teta-
Garcia pact and the Bejumen nurder provided the main link
between Martinez and the drug conspiracy, see Part | above
Rivera's statenment does not directly underm ne Goglas’s
testinmony on that crucial point, since it relates to the Vazquez
murders. Such weak inmpeachnment evidence on an issue tangenti al
to the conviction is not sufficient to warrant the drastic

remedy of a new trial. See Sepulveda, 15 F.3d at 1220 n.5;

United States v. Nash, 29 F.3d 1195, 1202 (7th Cir. 1994).
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The withheld material Perez conplains of is nore
directly related to the evidence against him Perez points to
a report prepared by DEA Agent Clifford nmenorializing severa
interviews wth Samuel Arce-Leon, a cooperating governnent
informant. According to one of the reports, Arce stated that he
overheard a conversation between other drug dealers who said
t hat Ayal a ordered Ricardo Carrasquill o and anot her i ndividual
to nurder Sol Garcia because she wanted to take over the Los
Lirios del Sur drug point. According to Arce, Ayala and Perez
then took over the drug point. Perez clainms that Arce's
testinmony is corroborated by eyew tness testinony regarding the
physi cal appearance of the killers. 10

Even taking the evidence nost favorably to Perez, it
does not undermne our confidence in his drug conspiracy
convi cti on. Perez's participation in Sol Garcia's murder was
hardly inportant to the jury’s drug conspiracy verdict given the
overwhel m ng evidence--including testinmony of other w tnesses
and physical evidence such as drug |edgers--that Perez hel ped
Ayal a retrieve drugs from Jockey and ran the Los Lirios del Sur

and Santo Iglesias drug points. Cf. Strickler, 527 U S. at 294.

10Thi s eyewitness testified that two nmen--one |ight-skinned
and one dar k-ski nned--killed Sol Garcia; Sanchez-Ortiz testified
t hat both nmen were dark-skinned. Since Carrasquillo is white,
the testinony |lends sone support to Arce's version of the
events.
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The Sol Garcia murder had nmore relevance in the
sentenci ng phase, where the district court <cited Perez's
i nvol venent to trigger a life sentence under U.S.S.G § 2Al.1,
the nmurder provision cross-referenced in U S . S.G § 2D1.1(d).
But Arce's statenment was disclosed before sentencing, and the
district court, after a full hearing in which both Agent
Clifford and Arce testified, nevertheless determned by a
preponderance of the evidence that Perez was inplicated in
Garcia' s nurder

Apart from his Apprendi claim Perez did not dispute
on appeal the sufficiency of the evidence inplicating himin Sol
Garcia's murder. Even readi ng Perez's Brady cl ai mgenerously as
including an attack on the evidentiary basis for the sentence,
we cannot say that the district court's sentencing deci sion was
clearly erroneous, especially given the anmbiguities in Arce's

statement. See United States v. Meyer, 234 F.3d 319, 326 (7th

Cir. 2000). |In any event, because of the district court's other
determ nations based on drug quantity and enhancenents, any
error would have been harm ess. See Part VI, above.

The judgnents of conviction, the sentences, and deni al s

of post-trial notions are affirnmed.

Concurrence foll ows.
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TORRUELLA, Circuit Judge (Concurring). | have not been

coy in expressing my views concerning prosecutorial m sconduct.

See generally United States v. Moreno, 991 F.2d 943, 949-53 (1st

Cir. 1993) (Torruella, J., dissenting). Thus, while | agree
that in the final analysis the inproper statenents nade by the
prosecutors in closing argument do not warrant a new trial, |
wite separately to enphasize ny inpatience with the office of
the United States Attorney for the District of Puerto Rico.
Despite nunerous warnings from panels of this Court, its
prosecutors continue to flout clear rules of ethical conduct in
their zeal to secure convictions.

The problem of prosecutorial m sconduct in closing
argunments is by no nmeans confined to the District of Puerto

Rico. Cf. Bennett L. Gershman, Prosecutorial M sconduct § 11:1,

at 11-3 (2d ed. 2001) (noting that such m sconduct has "becone
staple in American prosecutions” and "shows no sign of abating
or being checked by institutional or other sanctions").
Nevert hel ess, federal prosecutors in Puerto Rico are conspi cuous
inthis circuit -- and, indeed, throughout this country -- for

their recalcitrance. See Paul J. Speigelnmn, Prosecutoria

HA review of our cases from the past fifteen years
denonstrates the startling frequency with which we have found
closing remarks by prosecutors in the District of Puerto Ricoto
be inproper. See United States v. Rodrigquez, 215 F.3d 110 (1st
Cir. 2000), cert. denied, --- US ---, 121 S. C. 1658 (2001);
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M sconduct in Closing Arqunent: The Role of Intent in Appellate

Review, 1 J. App. Prac. & Process 115, 171-83 (1999) (analyzing
the office of the United States Attorney for the District of
Puerto Rico as a case study in "prosecutorial recidivisni). On
several occasions we have adnmoni shed them for their continuing

di sregard of our precedent, but to no avail. See United States

v. Gonz&al ez-Gonzalez, 136 F.3d 6, 10 (1st Cir. 1998) ("W do

note a long history of inproper statenments in closing argunment

United States v. Torres-Galindo, 206 F.3d 136 (1st Cir. 2000);
United States v. Gonzdal ez- Gonzal ez, 136 F.3d 6 (1st Cir. 1998);
United States v. Rodriguez-Carnona, No. 95-2277, 1997 WL 157738
(st Cir. Mar. 26, 1997) (unpublished opinion); United States
v. Fernandez, Nos. 95-1864, 95-2067, 1996 W. 469009 (1st Cir.
Aug. 20, 1996) (unpublished opinion); United States .
Laboy- Del gado, 84 F.3d 22 (1st Cir. 1996); United States .
Cartagena- Carrasquillo, 70 F.3d 706 (1st Cir. 1995); United
States v. Levy-Cordero, 67 F.3d 1002 (1st Cir. 1995); United
States v. Tuesta-Toro, 29 F.3d 771 (1st Cir. 1994); United
States . Udechukwu, 11 F.3d 1101 (1st Cir. 1993);
Arrieta-Agressot v. United States, 3 F.3d 525 (1st Cir. 1993);
United States v. Ortiz-Arrigoitia, 996 F.2d 436 (1st Cir. 1993);
United States v. Morales-Cartagena, 987 F.2d 849 (1st Cir.
1993); United States v. Panet-Collazo, 960 F.2d 256 (1st Cir.
1992); United States v. Soto-Alvarez, 958 F.2d 473 (1st Cir.
1992); United States v. Nickens, 955 F.2d 112 (1st Cir. 1992);
United States v. Hodge-Balw ng, 952 F.2d 607 (1st Cir. 1991);
United States v. Quesada-Bonilla, 952 F.2d 597 (1st Cir. 1991);
United States v. Rodriguez-Cardona, 924 F.2d 1148 (1st Cir.
1991); United States v. de Ledn Davis, 914 F.2d 340 (1st Cir.
1990); United States v. Machor, 879 F.2d 945 (1st Cir. 1989);
United States v. Rodriguez-Estrada, 877 F.2d 153 (1st Cir.
1989); United States v. Doe, 860 F.2d 488 (1st Cir. 1988);
United States v. Acevedo-Ramos, 842 F.2d 5 (1st Cir. 1988);
United States v. Santana-Camacho, 833 F.2d 371 (1st Cir. 1987);
United States v. Mejia-Lozano, 829 F.2d 268 (1st Cir. 1987);
United States v. Gry, 818 F.2d 120 (1st Cir. 1987).
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fromfederal prosecutors in Puerto Rico.") (citations omtted);

United States v. Levy-Cordero, 67 F.3d 1002, 1008 (1st Cir.

1995) ("[We repeat our concern that, after numerous warnings
fromthis court, the prosecuting attorneys in the District of
Puerto Rico persist in spiking their argunents with comrents
that put their cases at risk.") (citation and quotation marks

omtted); United States v. Otiz-Arrigoitia, 996 F.2d 436, 441

(1st Cir. 1993) ("[A]fter numerous warnings fromthis court, the
prosecuting attorneys in the District of Puerto Rico persist in
spi king their arguments with comments that put their cases at
risk."). G ven the seem ng | ack of response to our warnings, |
nmust all but concl ude that "[g] overnment counsel, enploying such
tactics, are the kind who, eager to win victories, will gladly
pay the small price of a ritualistic verbal spanking.”™ United

States v. Antonelli Fireworks Co., 155 F.2d 631, 661 (2d Cir.

1946) (Frank, J., dissenting). A tonic nore potent than our
written rebukes appears necessary.

Thus, | believe it is critical to enphasize a point
t hat our prior condemati ons have perhaps overl ooked.
Statenments such as the ones found in this case are not nerely
passages in a trial transcript that constitute fodder for
argunments on appeal. They are instances of unethical behavior

that virtually all sources of authority condenm with a single
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voi ce. See ABA Standards for Crimnal Justice 8 3-5.8 (3d ed.
1993); Model Rul es of Professional Conduct, Rule 3.4(e); Code of
Prof essional Responsibility, DR 7-106(C); Restatement (Third)
The Law Governi ng Lawers, 8 107 (2000). It is well established
that district courts have, as a conponent of their inherent
powers, the authority to sanction such unethical behavior.

United States v. Kouri-Pérez, 187 F.3d 1, 7 (1st Cir. 1999).

woul d therefore urge our district courts to take a conscienti ous
role in addressing prosecutorial msconduct in the sane manner
that they would address other forms of ethical m sconduct: by
acting swiftly and decisively to sanction and deter it. See

United States v. Doe, 860 F.2d 488, 492 (1st Cir. 1988) ("Rather

than reversal on appeal, the proper remedy would have been a
reprimand or the inposition of sanctions by the district
court.").

Prosecutorial m sconduct erodes our confidence in the
very governnent entities charged with protecting the public's
interests through enforcenment of our |aws. Mor eover, by
presenting this Court time and again with convictions tarnished
by m sconduct, prosecutors breed further cynicism by asking us
to affirm these convictions on harm ess-error grounds. The

overall effect is one that inpugns the dignity of both the
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executive and the judiciary. |Its pernicious results are a cause
of concern for all of us.

G ven the nunerous rebukes from this Court, and the
apparent disregard they have been shown, federal prosecutors in
Puerto Rico should now be on notice that I, for one, will review
with heightened scrutiny their clains of harnml ess error arising

from prosecutorial nm sconduct.
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